We are promoted to SDE cadre under LDCE quota for the vacancies of 1996-97, 1997-98, 1998-99 etc. The candidates promoted on 21.10.1998 against supernumerary posts created on 15.10.1998 for the vacancies from 21.10.1998 to 25.04.2000 are considered for higher promotion to the cadre of Divisional Engineer with wrong interpretation of Hon. Courts judgments. If these illegal promotions are allowed, these officers will again take shelter of Hon. Court to protect their illegal promotions. Hence the process initiated by BSNL vides letter No. 451-17/2011-12/Pers (DPC) dated 12.10.2011 may be stayed immediately.
DOT issued letter No. 16-1/2001-STG.II(Part File) dated 10.04.2008 regarding final seniority lists as per guidelines contained in Hon. Supreme Court Judgment dated 26.04.2000 in C.A. No. 4339 OF 1995 as per TES Group B Recruitment Rules 1996 and same is circulated by BSNL vide Ltr No. 26-1/2005-Pers.II dated 28.04.2008.
DOT again issued letter No. 16-1/2001-STG.II(Part File) dated 19.06.2008 stating that the seniority lists are issued are final as per Hon. Supreme Court Judgment dated 26.04.2000 in C.A. No. 4339 OF 1995 as per TES Group B Recruitment Rules 1996. This letter was endorsed by BSNL vide Ltr No. 26-1/2005-Pers.II dated 15.07.2008.

Recruitment Rule 1996 is the service recruitment rules for the promotion from JTO to SDE cadre by two methods i.e. 75% vacancies are filled through seniority cum fitness quota and 25% vacancies are filled through Limited Departmental Competitive Examination. 100% vacancies are filled through feeder cadre of JTO as per eligibility defined for vacancy year.
As per Gazette, Recruitment Rules 1996 are into force w. e. f. 23.07.1996 and it is declared in above referred letter that final seniority lists are issued as per TES Group B Recruitment Rules 1996 but these seniority lists are modified later on with wrong interpretation. The incorrect seniority list cannot be operated for further promotion to higher grade of Divisional Engineer. 
As per DOT, there were only 1663 vacancies for 75% quota up to 22.07.1996 but DOT issued promotion order of 3629 JTOs for the promotion from JTO to SDE cadre for seniority cum fitness quota promotions on 15.10.1998.

The new recruitment rules 1996 came into exist on 23.07.96, it is in question how DOT allot them seniority prior to 22.07.96 for the promotions made on 15.10.1998 for seniority cum fitness quota and LDCE quota kept vacant since 1989 to 2001 for 11 years. Prior to RR 2002, there was no provision in recruitment rule to abolish or divert the vacancies of competitive quota to seniority cum fitness quota and vise-versa in RR1981 as well as in RR1996.

Moreover, competitive exam was announced on 23.07.2001 but conducted on 01.12.2002 for the 25% vacancies from 1996-97, 1997-98, 1998-99, 1999-00 and 2000-01 and vacancies prior to 22.07.96 for LDCE quota kept vacant. 
There should be uniform policy for both the quota promotions. The seniority of competitive quota candidate should be arranged in the ratio 3:1 among the first 1663 promotions made in 1998.

The excess 1966 promotions made on 21.10.1998 are supernumerary in nature for the period from 21.10.1998 to 25.04.2000. Their promotions can be protected to honor the Hon. High Court decisions but their seniority should be fixed among LDCE quota vacancies arising 21.10.1998 onwards to 25.04.2000 in the ratio 3:1 as per RR1996.
As per DOT letter No. 2-13/2004-Pers. II (Part) dated 18.04.2006, the excess 1966 promotions made even though only 1663 vacancies were available and reversion order was issued for these excess promotees as per Hon. Bangalore CAT Judgment dated 31.08.1999.
On reversion of these excess promotees, some of them appealed against their reversion in Hon. High court Kerala and Hon. Delhi high court.
 Hon. High court Kerala and Hon. Delhi high court delivered judgment that “No reversion takes Place” and in addition to that Kerala high court also stated that if dearth of vacancies are not available then juniors are reverted.  
We honor the decision of Hon.  Hon. High court Kerala and Hon. Delhi high court. Both the Hon. High courts ordered to protect their promotions but never said to fix their seniority prior to 22.07.1996 but DOT/BSNL wrongly interpreted these judgments

BSNL issued letter No. 15-48/2005-Pers (DPC) dated 09.03.2009 to implement the judgment of Hon. High court Kerala dated 01.02.2008 and Hon. Delhi high court judgment dated 11.08.2008.

As per letter No. 15-48/2005-Pers (DPC) dated 09.03.2009 referred above, DOT/BSNL created supernumerary posts to protect their promotion for the period from 21.10.98 to 25.04.2000. 

Supernumerary post have no regular status, hence these posts can enter in seniority lists only from their date of regularization but BSNL changed their seniority and allotted them seniority prior to 22.07.1996 and LDCE passed candidates (25% quota) for the vacancy year 1996-97, 1997-98 and 1998-99 who were correctly placed in final seniority list No.6 are now placed below these supernumerary posts in seniority list. 
As per DOPT O.M dated 07.02.1986 & 03.07.1986 of DOPT, pare 4, both the quotas (seniority and LDCE) of vacancies should be filled on year to year basis.. DOT/BSNL had not conducted exam in time i.e. from 1989 to 2002 (except qualifying cum competitive for SC/ST quota in November 2000). This may lead to curbing of vacancies occurred under LDCE quota i.e. Para 4 & 5 of O.M. dated 07.02.1986 & Para 2.4.3 & 2.4.4 of O.M. dated 03.07.1986.

As per clause no.4 of O.M. dated 07.02.1986 and clause no.2.4.3 of .O.M. dated 03.07.1986, where it is stated that “in determining the number of vacancies to be filled during the year under each methods of recruitment prescribed in recruitment rules, the vacancy register giving a running account of the vacancies arising and being filled from year to year may be maintained in the proforma”

As per clause no. 5 of O.M. dated 07.02.1986 and clause no.2.4.4 of O.M. dated 03.07.1986, wherein it is clearly mentioned that “With a view to curbing any tendency of under reporting /suppressing the vacancies to be notified to the concerned authorities for the direct recruitment, it is clarified that promotees will be treated as regular only to the extent to which direct recruit vacancies are reported to the recruiting authorities on the basis of quotas prescribed in relevant recruitment rules. Excess promotees, if any exceeding the share falling to promotion quota based on corresponding figure, notified for direct recruitment would be treated as adhoc promotees”

It means all the excess promotions to the cadre of S.D.E would be treated as adhoc and can enter in final seniority lists only after regularization of these posts i.e. only after date of creation of posts i.e. 15.10.1998 for the vacancies from 21.10.98 to 25.04.2000.
There should be separate seniority lists for these adhoc promotees promoted under supernumerary posts created on 21.10.1998 and to be included in final seniority list for the vacancies created for seniority cum fitness quota after 15.10.1998.
In DOPT OM No. 20011/1/2008-Estt (D) dated 11.11.2010, guidelines lay down are under-
Where promotions to a grade are made from more than one grade and quotas have been laid down for each feeder grade, the eligible persons shall be arranged in separate list in order of their relative seniority in their respective grades. The officers in each grade assessed as fit by DPC shall be interpolated in the ratio prescribed for each grade in the recruitment rules for the post.
It means all promotions to the cadre of SDE since 1996 should be treated as adhoc SDEs till the filling of LDCE quota. Theses adhoc SDEs may be promoted on regular basis from the date of posting of LDCE quota and seniority list should be prepared as per quota decided in recruitment rules.
DOT/BSNL had not conducted exam in time i.e. from 1989 to 2002 (except qualifying cum competitive quota for SC/ST quota in November 2000). 
As per information received through RTI, the vacancies available for competitive quota for the year 1994-95 & 1995-96 remain vacant. Prior to RR 2002, there was no provision of rotation of vacancies in recruitment rule. 

Also the DPC for seniority cum fitness quota for the vacancies 1994-95 & 1995-96 was conducted in 1998 when RR 1996 were in force and available vacancies were 1663 for seniority cum fitness quota. As per O.M. dated 07.02.86 & 03.07.86, the promotions made without recruitment of direct recruit quota through LDCE should be treated as “adhoc” only and these promotions should be regularized only to the extent of LDCE quota from the date of posting of LDCE quota. 
The delay contributed in filling LDCE quota since 1989 is due to administrative fault and can not be ignored. 

In RR 1981, it was necessary to pass the qualifying exam for the promotion to the SDE cadre under seniority cum fitness quota. It was the eligibility exam for promotees’ quota. The importance of qualifying exam for seniority cum fitness quota came to an end with inclusion of non-qualified JTOs in eligibility list of promotion. Hence the qualifying exam was scrapped since 1992. 
DOT has been preparing eligibility lists for promotion to SDE cadre through seniority cum fitness quota and the LDCE quota was interpolated in these lists and then these lists were declared as final seniority lists.

Since 1989, the LDCE quota kept under reported / unfilled and the eligibility lists prepared for seniority cum fitness quota without consideration of LDCE quota are declared as seniority lists.  
The tendency of declaring eligibility lists as seniority lists without filling LDCE quota as per provision in recruitment rule is totally illegal and liable to quash. Promotions to promotees without consideration of LDCE quota are against the statutory rules and natural justice.

The O.M. 20019/2/83-Estt (D) dated 10.09.1985 & subsequent O.M. 20011/1/88-Estt (D) dated 12.12.1988 clarify the fixation of seniority where quota is decided in recruitment rules. 

As the promotions are made on 21.10.98 before filling LDCE quota should be treated as adhoc and made regular to the extent of vacancies of LDCE quota from the date of recruitment of LDCE quota., i.e. two year after enforcement of RR1996, the promotions made for actual available vacancies and excess vacancies (Supernumerary). The seniority of competitive quota and seniority quota promotions should be arranged as per provision in RR 1996, i.e. in the ratio 3:1 but all directives are violated. Hence the stay may be granted on following points-

1) Prior to existence of RR 1996, quota is not maintained as per provision in recruitment rules 1981 since 1989.

2) RR 1996 came in to force from 23.07.1996 then any promotion made after 23.07.1996 should be according to RR1996.

3) The unfilled vacancies for any quota should be filled as per recruitment rules in force. but promotions made only for seniority cum fitness quota on 21.10.98 have given seniority prior to 23.07.96 by old recruitment rules and competitive quota abolished without provision in recruitment rule which is in question

4) As per provision in O.M No. No.9/11/55- RPS dated 22.12 1959, General principles Para 5 (II), the seniority of promotees should be arranged according to quota defined in service recruitment rules but quota is not maintained and made further promotion to higher grade by violating the provision in DOPT OMs and recruitment rules in force.
5) As per Para 2.4.3 & 2.4.4 of O.M. dated 03.07.1986, these promotions are adhoc promotions without filling competitive quota –

The promotions made to the cadre of SDE without observing quota defined in recruitment rules should treated as adhoc promotees and promotees will be treated as regular only to the extent to which competitive vacancies are reported to the recruiting authorities on the basis of the quotas prescribed in the relevant recruitment rules. Excess promotees, if any, exceeding the share failing to the promotion quota based on the corresponding figure, notified for direct recruitment would be treated only as ad-hoc promotees.
6) As per DOT/BSNL letter No. 15-48/2005-Pers (DPC) 09.03.2009 referred above, it is clear that there were only 1663 vacancies but DOT made total 3629 promotions i.e.1966 promotions. To protect these 1966 excess promotions as per Hon. Kerala and Delhi high court judgments, DOT/BSNL created supernumerary posts on 15.10.1998 for the period from 21.10.98 to 25.04.2000 and it is clearly mentioned in this letter that these promotions will be regulated from the their assumption of charge as per promotion order dated 21.10.1998.
As these promotions are against supernumerary posts, there is no question to allot them seniority prior to date of creation of these posts i.e. 15.10.98. Hence the operation of this incorrect seniority No. 3, 4& 5 should be quashed and process initiated for illegal promotions should be stayed immediately.

