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1. Union of India, Through its Secretary - Respoudents
Department of Telecommunication,

. Government of India, Sanchar Bhawan,
20-Ashoka Road, New Delhi - 110001

2. Chief Managing Director, Bharat

Sanchar Nigam Ltd., Bharat Sanchar ] ]
Bhawan, Harish Chandra Mathur Lane, . .o
Janpath, New Delhi 110001 '

3. Chicl General Manager, 4% Floor,
BSNL Bhawai, Hoshangabad Road
Bhopal - 462015

4, Chiel Gencral Manager, BRBRAITT,
Ridge Road, Jabalpur 482001 (MP}

5. 8hri Kajol Kanti Das, aged aboul 59
vears, RE (Transmission), B3NL,
BRBRAITT, Ricdge Road, Jabalpur
432001 (MP)

6. Bhri Diwakar Kotwal, aged about 58 years,
SDE (WTR), BSNL, Arera Telephone Exchange, '
Bhopal (MP) 462001

7. 8hri Dori Lal Sharma, aged about 49 years, _
AGM [Regulation) CGMT, 34 Floor BSNL Bhawan
Hoshangabad Road, Bhopal - 462015 (MP)

(By Advoecate - Shri 5.1, Singh)

ORDER

BY DHIRENDRA MISHRA, JM.-

1. Through this G.A., the applicants, who have been promoted to the post of
Sub Divisional Engineers (SDE), Group-B post against 25% Limited
Departmental Competitive Examination Quoté'[for short ‘LDCEY), have

prayed for the following reliels:-

.
P “Summon the entire relevant record from  the

respondents for its kind perusal;

® Set aside the seniority list Annexure-A/4 and direct the
respendents to re-cast the seniority list and place the
applicanis over and above to the private respondents

and other 1369. R
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» Upon holding that non-inclusion of namss of the
applicants in the list of preparatory work is bad. iz law,
S set aside the list of preparatery work Annexure A/3
o L
o prepared {or promotion of 8TE cadre,

» Direct the respondenls o redraw the list of preparatory
work and include the names of the applicants in the
aforesaid list and consider the applicants [or promoton
in the cadre of STE.

> Any olher order/direction may also be passed.

> Award cost of the litigation to t'hc'zipplir;ant.”

2. Brieflly sta.t(:d facts of the case, as projected in the O.A., are that the
applicanls were initiaily appcintr:d as Junior Telecom Olficers (JTOs) in
the Telecom Department. Alter fo.rmatic;n of the Bharal Sanchar Nigam
Limited {for short BSNL', they became e‘mployees of the BSNL, Their
service condition was initially gove'mgc_i by .thc Telegranh Engineering
Service (Group-B Post) R(—:cruitn‘mnt Rules, 1981 ifor short ‘the Rules,
1981" undcr wh‘iclx the posts of SDEs arc to be ﬁl]:;-d up o G6-2/3% by
the DPC on the basis of seniority cum fitness and remaining 33-1/3%
posts arc to be lilled through LDCE amongst ghe offi;:«%l's wiio have passed

qualifying cxamination.  The Rules, 198! were supc s by the

Telecommunication Engincering (Group-B Post), Recruiiment Rules, 1996
{for brevity ‘the Rules, 1996%. Under the Rule 1996, 7S% pusts of SDEs

are to be filled up by the DPC on the basis of seniorily cum fitness and

25% through LDCE with modiflication of 3 years regular service,

3. The Rules 1996 provides that the date for determining eligibility shall be
1st July of the year in which the vacancies arise. The respondents issued
a notification on 30% April, 2001 for filling up the vacancies of SDEs

against 25% quota lor the year 1996-97, 1997-G8, 1998-9%, 1499-00 and

2000-01 and the date of examination was [ixed on 30U April, 2001 and

N



Page 4 of 16 OA No.1164/2011

ot May 2001. However, Lhe examination was conducted only on 18
December, _QG{"JZ and the result was declared on 15t Janluau'y. 2003. The
promotion/post orders of the applicanté and others who are selected as
SDEs against 25% quota was issued in the mgnr_h of June/July, 2004
vide Annexure-A/7T. thrtaslprqmot:ion order of 3629 JTOs for the
promotional post of DR cadre against seniority cum [iness guota was
issucd on 13.10.1998, though only 1663 vacancies EJE' ShilNs for promotion

was available up to 22.7, 1606 under 75% quota.

Keeping in view the above [act, the candidates p?omotcd in excess of the
vacancies against the aloresaid quota were reverted vide order dated
11.11.20G4. However, aggricved S;D_ES challenged their order of reversion
before Hon'bie High Court of Kerala at Ernalulam amcl- the order of
reversion was quashed wiih certam observations (Annexure-AfS8). In
pursuanee ol the sbove order and the divections of Hao’bde High Court of
Delhi, the order of reversion of 1966 TS Gr. B Olficers dated 1 1.11.2004
was cancelled on 9% March, 2009 _(.ﬂmnrlext.u_‘c—:%.fg} and hew stnioriy was
restgrcd. With a view to give effect to Il'hf;: ‘above | decision, 1369
supernumerary posts _Iof TES Gr.-B 'équivedal:nt e SDE) lor the period
from 21.10.1998 to 25.4,2000 was created against 75% quota as detailed

in Annexure-A/9,

% Learned cc:..msc! for Lhe applicants would submit that supernumerary
! posts have no regular status and the seniority of the persons ocoupying
su p-em umerary posts can be counted from the date of their regularization
and the candidates, who have gualified in the examination: against 25%
quota for the ‘;’a—cal‘lciﬁs of 19926-97, 199’4"-98_ and 1998-99, were correctly __
placed in the seniority list issued on 12.1.2005 [Annexure-Af10).
However, the respondents r'-'c, unilaterally changed their position in the

seniority list viz. a viz. the private respondents and they have been

A
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allotied seniority ng'iOl." to 22.7.1996 and the applicants have been placed
below the canc!icla-ws;, whe were promoeted against supernumerary posts
as per scniority hist l<>f Anncxure_—A_fﬁl supplied to the applicants under
Right to Information Act on 9.11.2011 a‘.r_ud thus the position of the
a.p;ralicants.in the seniority list hag blelcn .unila'terally changed without
alfording any opportunity of hearing to them. Reliance is placed on
Judgments of Mon'ble Suprome Court in the malters of O.P. Gai'g Vs,
State of U.P.! and Ashok Pal Singﬁ Vs. Uttar Pradesh Judicial
Services Association?,

Further relerring 1o tue Office Memorandum datud 7® February,
1986 and 3¢ July, 1986, it was argued that the private respondents
could be treated as regular only to the extent of availability of 75% direct
recruit vacancies under the pro_mc;tion quota’ and all the excess
promotions were required to be treated as adlhoc and they could enter. in
the final select list only after their regulasization.

Relying upon various iudgmt}'nts of Hor'bie Supreme Court, it was
vehemently argued that the rule of quota being a: statutory is to be strictly
implemented and it is impermissible {or the authurilics concerned to
deviale fromn the rule due to administrative exigencies or expediency.

It was further argued that the respondent Department has issued
an 01‘de? dated 12% Gctober, 2011 {Annexﬁrﬂ—ﬁ}l} to all conecerned for
preparing date of Executives TES Group-B for promotion to STS cadre

with a reminder on the subject on 25.11.2011 (Anncxure-A/2), In

pursuance ol the aloresaid direction, a list of cligible candidate
(Annexure-A/3) has been prepared and in the said list, the names of the
perscns who are promoted against 1966 supernumerary posts of TES Gr.-

' aemy
H

'
1

11991 Supp (2] SCC 5
2{2010) 12 8CC 635
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B Officers have been included and the list does not contain the names of
the applicants. |

The applicants prelerred rcplicscnta,tions [Annexure-A/ 11} against
the above act on 2.11.2011 wl.vith_ a further reminder on 24.11.2011
(Annexure-A/ 12}, however, the same have not bee.n considered.  The
applicants \'."{.-_‘i‘l.‘;' supplied the information under Right to Information Act
oin 14.3.2012 (Annexure-RJ/3) and it has been informed that 1566
officers were promoted Lo the grade 6{ SDE(T) on '.21.10.1998 against the
vacancy years 1996-97 (parl) lo 1999—9000._ The details .OI" vacancy S(Ear
against those olficers have not bcenl disclosed ‘on the ground that
information is nol available i compiled f;rnlxa‘t. However, without
finalizing the seniority list of the 8DEs, the respondents have called the

e

names ol cligible p(:!'s-ons for promotion in the ST3 cadey, which is illegal
and improper. dadras Bench of the Tribunal in e case of 8,
Thirunavuklrarasn & others Ve, The Chairman & Managing Dir&ctor,..
BSNL (O.A. Nc=>.1‘2 16/2010; has _aircady_,sct aside the rovised seniority list
dated 22.10.2009. In view of the above fact, the respondents be
restrained from cﬁndu,cting selection for STS cadr;e unlil finalization of the

sendority list of SDEs.

Shri 8.P. Singh, icarncd counsel appearing on behall of cenpondents No.2
& 3 would submit that seniority of (.hi‘oup-B officers was vevised, as while
implementing the juagmfznt dated 201 February, 198.5 of Hon'ble High
Court of Allahabad in Parmanand La.‘l Vs. Ulnidn of India and others
(W.P, No. 2739 of 1981}, it was IZIOtiCGd that about S50 ’L‘ES.Group—B
officers, who \;\fer(: senior on the basis of 1‘cc.lt‘uitmcnt year but jur;ior on
basis qualifying year were already ]JfOln.oted and wo:'kipg i regular cadre
they could be reverted. In order to aveid reversion of lhese 550 regular

Group-B officers, 2636 posts were created vide order dated 131 October,



1993, Later on, in the your 1998, Lthe entire matter was reconsidered by
the Telecom Conunission and it was decided lo creale balance 1956 SDE
posts in TES Group-13 and these posts were deemed to have been created
along with 2636 posts in the year 1993 and 3629 Junior Telecom Officers
were promoted to TES Gr.-B vide order dated 2'13; Octaber, 1998 in
accordance with Rccmitmcnt Rules, 1981 against the vacancies existing
prior to 22.7.1996. |

The creation of 1966 posts with retrospective elfect was challenged
by way of O.A. Ne.946/1998 and the Bangalore Bench of the 'F‘ribuﬁal
vide its order dated 315 Angust, 1999 in the matter of 8.8, Srinivasan &
another V:- The Union of India & others quashed the order dated_
15.10.1998 creaung 1966 posts with_effect from 1993 and the order of
the Tribunal was further affirmed by Hon'ble High Courl of Karnataka. In
compﬁéancc of the order of the Tribunal, the respondents issued the order
dated 11.11.2004 withdrawing promotions of 1966 officers, who were
promoted vide order dated 21.10.1998 and their names were deleted [rom

seniority list No. | to 5 and they were given promotion on the post of 8DE

(T) with effect from 26.4.2000 as per Recruitment Rules, 1996 and their

(]

names were shifted from seniorily list Nn, 3 to 5 to senioritj.y list &.

The order dated 11.1 1,2004 was challenged by the aggrieved

|

persons in Hor'’ble High Court of Kerala as well as Hon'ble High Court of
Delhi and the order of reversion was guashed vide :.nncxm*c--AKBi by
Hom'’bie High Court of Kerala., Similar writ petition was also disposed of
i Lerms of the decision of Hon'bile High Court of Kerala an 11 #1008 vide
Annexure-18/ 1. Accordingly, the promotions dated 21.10.16498 became
[inal and seniority of 1966 officers was re:s.lim'u:d 1o their earlier position

vide BSNL order dated 9.3.2000. L b,
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The appiicants have challenged the order 'dated 9.3.2009 by
reference o sceniority lisl issued vide letter dated !:d,].;'.’.';}.I)S, which was
based o [acts that the names of pri'uar_";-_‘ resgpondents were shown below
the names of the applicanls znd tl“;c aforesaid s.(:nloi'a‘._y Lt was circulated
at the time when 1966 oilicers were reverted as per e order dated
11.11.2004 and 20.12.2004. Hdwevsr, after quashing of the orders dated
11.11.2004 and 20.12.2C04 P.Jy I—Ior‘..’b_le High Courts of Kerala and Delhi,
respecti’vely, the seniority of 1966 officers ‘including the private
respondents v'xs restored to senmority list No. 3 to 5 vide wrder dated 9th
March, 2009, The applicauls seck to challenge the aforesaid order in the
ycar. 2011, which is time barred. The app!icanfs have hoen promoted
agﬂin'st 25% competitive quota vacancies as provided uncler Recruitment
Rules, 1996 for the vacancies indicated in their p-mmotion urder on their
passing the competitive departmental cxaminatio_ri held on 1% December,
2002 and then_\' were placed in the s'r:'niii'n‘ity list No. & & 7 dated 12.1.2005 .

and they cannot claim seniority aver and above 1966 oflicers, who were

promoted in the year 1998 as per Recruitment Rules, against the
vacancies existed prior to 22.7.1996.

Reii.su".-cc of the applicants on a decision of Bangaiore Bench of the
Tribunal delivered on ';7.5.1.2012 in 0.4, No.227/2009 is of no avall, as

the aforesaid judgment has been stayed by Hon’ble High Court of

Karnatala at Bangalore in W.FP. No. 10590/ 2014,

In the written submissions fled on behalf of respondent No.6 and
interveners, similor argumeoe:nt has begn advanced, as has Leen advanced
by the official rospondents and it has been further submitted that 4200
vacancics were i existence cven without'cxcrcise- of correction of
rei.ros.pective vacancies as informed wide 6rdcr-c_latcd 151 October, 1998,

This fact was brought to the notice of Hon'ble High Court of Kerala in a
S A



Writ Petition, which was decided on 1.2.2008 {Annexure-Af8). It would
also be evident from the reply of the Department of Telecommunication in
a R.T.I query enclosed as Annexure-WS/2 with the writien submissions
that "for excess ol 4200 \rac-ancies.of TﬁS Gr.-B was available. The
answering respondents were placed in list No.3 to 5 after thair promotion
in the year 1998 whereas at the relevant time the applicints and other
similarly situated were not even part 4;)1‘ this list, as they were promoted in
the year 2003 and their names figured in the list No.6. it was only after
the respondents were reverted, their names were bfought down in the list
No.6 m the year 20_05, however, after the judgment of Hon’ble Kerala and
Delhi High Courts, reversion orders were withdrawn and their names
were restored viz. a viz. their scrlio’ritj{ position in the list No.3 to 5.
Litigations ware going on with regarcd o seniovity position of the LDCE
candidates akin to the applicants :u.nl other similarly situaied, who were
part of list No.6, who challenged SéniOrity of their colleapuces similarly
situated as answering respondents  and the interveners and vﬂ'n“:
Chandigarh Bench of the TI‘ibL‘lﬂ‘:‘L.I vide order dated 25.8.2009 (Annexure- -
Ws/4) in a bunch of cascs cealing with inter se seniority has held that
seniority of incumb;:nts s to be determined on the basis of dates of their
equal joimng and not on noticnal basis‘b-y ai!otm}f;rlt of slots,  Similar
orders. have been passed by Hen'ble High Court of Dombay in W.P.
No.3725/2011 (Annexure-WS/5) and Hon'’ble High Court of Kerala
{Annexure-W3/6/A-8}.

The Ernakulam Bénch of the Tribunal in O.A. No.702/0% dealing
with identical facts and situation sought to be espoused by the applicants
the: instant O.A, held that with or withoul creation of 1369
supernumerary posts of TES Group-B vide order dated 9.3.20009,

promotion made in the year 1998 on Lhe basis of senioiily cum fitness
n
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P eifect rom 26.4 2000 as per the Rules, 189956 and their s
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{2/3% guota) under the 1981 Rules is sustainalle (Annexure-Wa/7). The

decision of Ernakulam Beneh (Annexure-WS/7) has attainsd finality and

the issuc is 1o longer res g,
Heard learnecd counscl for the parties, perused the pleadings of the

respective parties and the documents annexed therewith,

The &pfblicanlﬁs have been promoted to the post ¢l SOE Group-B posts
against 25% quota as they were 'declal'ed successful in the LDCE
examination corlstc£c<§ o 18 Dlecﬁmb»::r, 2002 and they were
sclected/promoted against the vacsmcics'for the years rudicated in the
promaotion orders issued in the moﬂfth of June/July, 2004 (Annexure-
A/T) against their names. Consequent upon impleinentation of judgment
ol Hon'ble Allahabad High Court in lfarmanan.d Lal's case (supra) about
550 TES Group-B officers, who were already promoted and working as
TES Group-B officers were facing reversion, to aveid their reversion the
Department created 2636 posts in the year 1993 amld later created 1966
posts deemerd Lo ‘-hauc been created along withh 2636 posus i the year
1993 and accordingly, 3629 Junior Telecom Olficers were uromoled on
211098 11 accordance with the Rule§, 1981 against e vacancies
existed prior Lo 22.7.1996. However, Bangalore Bench of the Tribunal
quashed creation of 1966 nosts with retroswpective effect and the said
order was affirmed by Hon'ble High Court of Karnataka. In wview of the :
above orders, the respondents issued order dated 11.11.2004
withdrawing promotions of 1966 officers and their names were deleted

from seniocity list No.3 to 5. However, they were given promolions with

Horily was
shifted from senicrity list No.3 to 5 to seniority list No.6 vide order dated
20.12.2004. The above action of the respondents was.challenged by the

alfected persons belare Hon'ble High Court of Kerala and the order of



reversion dated 11.11.2004 was quashed and the conscquent order dated
20.12.2004 whereby their names were shifted from seniority list No.3 to 5
to seniority list No.6& did not survive. The othcrlbatch ot'.\vr'it petitions
filed by similarly placed oflicers wae also disposed of in ferns of decision
.t:P]‘ Hou'ble Kerala High Court,  Accorcdhingly, the promwotion urdaer dated
21,1098 ol 1466 g;l'é'ic:a‘.rs Lecoine final and :Lllcir‘.positiun in the seniority
list was restored vide order dated 9.3.2009 by creating 1369
supernumerary posts for tha period from 21.10.98 to 25.4.2000 viz. a viz.

1966 abolished posts created vide order dated 15.10.1998.

10.The applicants, whe were successful under the departmentlal competitive

examination held on 1.12,2002 against the quota of 29% (o the post of
SDE under the Rules, 1996 and were promoted on the post of SDE vide
orcer dated 26U May, 2004 [or the vacancies ococurring in e vear 1996-
g7, 1997-98, 1995-09, 1992-00 and 2000-01 indicaicd against them in
their order of 1:-1'01'1"10&:'01‘:, have imipugned the sendority list of Annexure-
Af4 and prayed [or recasting of the s;aniority list over and above the
private respondents and 13069 others, who have beei. placed in the
Emp_ugne:d seniority list above the applcants. The applicants have also

prayed for selting aside the list of Annexure-A/3 of 5T ollicers required

for preparation work for the poslt of STS cadre and direct the respondents

to re-draw the list of preparatory work anci,iﬁclude the naunes of the

applicants in the aforesaid list and consider the applicants for promotion

in the cadre of STS.

~ wemporary is sine qua non for claiuuing the benefit of continuous length of
survice towards scniority,  The supernumerary posts have no regular

status and, therefore, regulating promotion of the private respondents
: st
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awnd 1389 others againslt supcrnumerary posts created on 9 March,
2009 for the period rom 21.10.98 to 25.4.00 viz. a viz. 1966 abolished
posts created on 15.10.98 with effect from 1998 is illegal.

3

.

The applicants have also challenged t'he.imf)ugn_ed seniority list on the

pround that belore altering seniorily position of Ihe applicants and the
privite respondents in the soniority Hst of Annexure-Ajf4, no oppurtunity
of any nature has Leen gven o thom. 'i"hc creation of 1966 posis with
vetrospective effect from 1993 was successlully chiallenged by some of the
respondents before the Tribunal. The Bangalore Bench of the Tribunal
quashed 'i;he order of creation of 1966 posts and tIlie same was affirmed
by Hon'ble' Karnataka High Court. In compliance thereof, promotion
given to 1966 efficers vide order daled 28.10.98 was withdrawn and their
names were deleted from the seniority list No.3 to 5 and thay were shifted
0 scniority list No.6 -uicie order dated 11.11.2004. The aloresaid order
was challenged by the aggrieved persons Ee-rn1*e Hon'ble High Court of
lkerala and their reversion was guashed vide Annextire-A/8. Similar writ
pelition was also disposed ol by Hnn'blefﬁigh Court of Dethi in terms of
decision of Hon'ble High Colur;t of Kerala, Thus promotion dated
21.10.1998 of the private respondents and other became final and it is
nol epen to the applicants to challenge their promo'ticm arders on aﬁy

arourich.

Aritially after promotion of the private respondents in the year 1998 they

T . p
were placed in the senicrity list No.3 to § whereas the applicants herein
were nob part of the seniority list of SDEs at that juncture and their
names figured in senierity list No.6 alter their promiotion in the year

2004, However, when 1966 officers were reverted in compliance of the

order of Hon'ble Allahabad Migh Court, the private respondents and the



Page 13 of 16 OA No.1164 /2011

i

interveners’ name were brought down in the seniority list No.6 i the year

2005 below the applicants and once reversion orders were withdrawn, the

13

private respondents, interveners and other similarly nlaced ollicers were

restored back to their seniority position in the senlority iz No.3 o 5.

14.The Chandigarh Bench of the Tribunal! in the matter of Dewan Chand &
others Vs. Union of India & others {T.A. No.84-HR-2009, decided on
25.8.2009)}, while dealing with identical issue a.;:—lcl considering that the
applicﬁx'xts therein were promated under 75% qdotﬂ iy the year 2000
whereas Itht.‘. persens under 25% queta were promoted after 4 years after

qualilying LDCE held that the private respondents cannol claim seniority

viz, a viz 75% quota promotees. It has been clavified thia: the position
would have been different had the promotion under 73% and 25% LDCE
been made in vne slot in the samé year, i that condition seniority could

be given according to the ratic, if any, fixred under the relevant rules or
¥
instructions ds applicable. Allowing the applications, it has been held

5
thus:-

“I'hus, the seniority of the incumberls have to be
delermined dn the dates of their acLuél joining and not oh
notional basis by alletrment of slots. [ tae riuvruitment is
conducted in a single process and promotions are ordered
on the same date or occasion, one can understand case of
the respondents, But in this case where the LDCE could
not (ake place, for whatscever reasons, for a number of
years and once it has taken place_su.bse.qucntly? the pass
out candidate cannot be given seniority on notional basis of
year of vacancy, which concept is applicable ar in the case

of All India Service officers, In any case one thing is more

than clear that this a case where the rols ruie has been
brolen down due to delay In rhak'mg recruitinent from both
the sources and as such it has to be taken that one would
get his seniority only {rom the date he becomes imember of

the serviee.  The officinl respondents have admitted that
’ "



competitive examination could not be held beeause the
process of absorption of Group B officers inékuding.SDE [T}
in BSNL was [inalized in the year 2004-05 and syllabus for
the examination had to be revised/finalized. The vacancies
of 8DI (T) had to be recaleulated retrospectively, as a result
of cancellation/abolition of 1966 posts of TES CGroup B

‘retrogpectively and transler of posts to MTNL. The quota for

edch category ie 735% and 25% is being maintatned [rom

2001-02 onwards.”

15.1n the matter of Bharat Sanchar Nigam Limited Vs. 8. Sadasivan (Writ

Petition No.3725/2011, decided on 218 June, 2011}, Hon'ble High Court

ol Bombay alfirmed the decision of Bombay Bench ol the Tribunal

whereby the appiicant was promoted against 75% 'quola on the basis of !

geniority cum liness and he joined ;}n T Decemlzer, 2001 on the
promotedt post whereas the candidates against 25% quota for LDCE were
promoted on 264 May, 2004,  Approvitg the vierw taleern by Chandigarh
Bench of the Tribunal {referred above), it has been held that the daté of
Joining is the only governing factor for determining seniority of the
promotee candidates inter se, in abécncc 6f any st;Jl;utury..rulcs providing

to the contrary.

The Hen'ble Migh Court of lerala at Ernakulam, while desling with

identical issuc in the macer of Bharat Sanchar Nigam Limited & others
Vs, Thomas Zacharia and cother connected matlers, {OP (CAT)
No.335/2010 (_SJ, decided on 12% April, 2012}, referring o carena af
decisions on the éubject and also :‘cfer“r-ir._ag to 'dccisi_on of Chandigarh
Bench as well as Hon’ble Bombay High Court decision (rcfcl'rred above)
with approval, held thus:-

e

fo sum up, we declare that there is no rule entitling an
cmployes of the respondents to claim service bhenefits rom
the dite of arising vacaney. Service benefits can be claimed

rom the daie of joinir Y. hen appointments a
unly Irom the ¢ ol joining duty. When appointments are
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made from Jdiffcrent streams ene after another, (hose who
are subsecquently appointed are not entitled to -f-:?.'l'ni-'.:-:‘i:.)’ aver
those who are appeinted earlier so long as no such
condition is svated in the carlier appointment order.
Resultantly, we further find that the applicant belore the
tribunal is entitled to have his ..‘:?enioz'ity seitled  in
pursuance of Annexure-Al -promotion order. The review
applicants who were later appointed towards Z5% quota
ineder  departmental  cormpetitive  examinution  are not
entitled 1o have thelr seniority fixed with retrcaputiee effect

apainst the applicant. The review applica

are not
entitled Lo claim service benelits from the date of wesing of
vacancy. They are entitled to count thelr senicrily reckoned

[rom the date of jolning duty in the promoted post.”
17.The issuc in question has  also ]J‘f—:{:ln comsidered and decided by |
Emalaulam Bench of the Tribunal iﬁ G.A. 1*!0.?02!%)[')?)._ decided on
9.7.2010 (P. Ravindran & another Ys, Union of lIndia & {:L:i‘z{:E'S]. Negating
simi‘Lar arguiments, as advanced by_ the applicants in the instant O.A.,
that the respondents having been accommodaied agairing C0 e rnuimerary
posts have no right to be assigned seniority from 28,10 98 when they

were promoted, it has been held thus;-

“12. The applicants rely on the jk.lcigment of Hon'ble High.
Court of Kerala reported in ILR 2009 (3) Kerala 155 to
contend  that the party - respondents, [or having been
secommodated against the supernumerary posis, have no
right (o be assigned seniority {rem 28.10.1993 when they
were promoted. In the said judgment, the How'ble High
Court of Kerala held in respect of direct recruits that “Their
appointments being conbrary to law, they can claim only
seniority [rom the date their turn arose under the direct
recruitment gquota.” The party respondents herein weré not
appoihted for the first time on 28.10.1998, but were
promoted. - Their promation -on 28.10.1998 was in
accorcdance  with Recruitment Rules, 1981; it was not

controry to any law.  The Annerare A-8 order dated
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11,1 0.2004 cancelling the promotion was quashed by Lhe
Annexure A-18 weder of the Hon'ble High Court of Kerala
dated 91.02.2008. [Facts of the presenL cass belng enlirely
dilferent fromi those in the case rcportec! wp ILR 2009
gt ' [supra), the rehance on the finding in that judgmeni is
misplaced and that judgement is not applicable to the parly
respondents.  The creation of the supernumerary posts
whether nscessary or not, whether unproper or not does not
allfect, just as the prometion of the respondents in 1981, the
rights of the applicants, The focus of the present O.A.,
appewss, is not se mueh on securing the siphte of ihe
applicants ay on denying the rights of the respondens
sOTne o
15 0n the s of alorssan] dispuasion ana llowing the deviswas o ihe
Tribunats and Hon'ble High Coliris of Bombay and Kerala, we o of tie
opition that the applicants’ claim lor seterity over and above ke private
respondents and simitarly situaled persons is w il.hout any subsiance and
they cannot clain service benelits from the date of arising vacancy and
the service benefits can be claimed only from the date of joining duly,
The applicants, who were subsequentdy appointed towards 25% quota
under the departmental competitive examunation, are Dot estithe:! 1o have

Meir seniovity Nacd with relrospecive effect against 1he whels who

were already promoted and had joined their dutes on the proncied gosts

event Belore the promotion orders of the applicants were issue],

19.The O.A, is accordingly dismissed, No order as o costs.

(B halrendra Mislies)
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